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PREAMBLE

 

IMPORTANT: It is important for you to review this Policy in its entirety carefully, including 

CONDITION 1. This Policy is a contract of insurance between you and us. Your Policy contains all 

the details of the cover that we provide. This Policy consists of and must be read together with 

the Schedule, any Endorsements, and any annexures that are attached.

Where loss resulting from a breach that arises out of a cyber event or technology error is 

otherwise covered under this Policy, then the loss will be payable, subject to all other terms, 

conditions and exclusions of this Policy.

The Sections of this Policy are identified by the blue lines across the page with white upper-case 

print, these are for information purposes only and do not form part of the cover given by this 

Policy. Terms in bold upper-case print are references to specific Insuring Clauses, Sections, or 

Conditions. Other terms in bold lower-case print are defined terms and have a special meaning 

as set forth in the Definitions section and elsewhere. Words stated in the singular will include the 

plural and vice versa.

In consideration of the premium and in reliance upon the information that you provided to us 

prior to the commencement of this insurance, we agree to provide the cover as set out below.

 

INSURING CLAUSE

 

INSURING CLAUSE 1: TRANSACTION LIABILITY PRIVATE ENTERPRISE
SECTION A: BUYER'S CLAIMS

We agree to pay on your behalf all loss which you become legally or contractually obliged to pay 

as a result of a buyer's claim first made against you during the period of the policy.

We will also pay costs and expenses on your behalf.

SECTION B: TAX INDEMNITY CLAIMS

We agree to pay on your behalf all loss which you become legally or contractually obliged to pay 

as a result of a tax indemnity claim first made against you during the period of the policy.

We will also pay costs and expenses on your behalf.

 

HOW MUCH WE WILL PAY

 

The maximum amount payable by us will not exceed the aggregate limit of liability.



2

©1999-2025 CFC Underwriting Limited. All rights reserved. 
Transaction Liability Private 

Enterprise v2.1

We will only pay for that part of all covered loss that exceeds the basket. However, if the basket is 

less than the minimum allowable basket, then we will only pay for that part of all loss that 

exceeds the minimum allowable basket.

The amount of loss we pay will be reduced by any amounts recoverable by you, the target or the 

buyer, including any tax benefit or any other credit, payment or recourse against any other 

insurance policy directly relating to the claim or loss.

We may at any time pay to you in connection with any claim the amount of the aggregate limit 

of liability (after deduction of any amounts already paid). Upon that payment being made we will 

relinquish the conduct and control of the claim and be under no further liability in connection 

with that claim.

 

YOUR DEDUCTIBLE

 

We will only be liable for that part of all costs and expenses that exceeds the deductible. You will 

reimburse us upon our request for that part of any costs and expenses which falls within the 

amount of the deductible.

 

DEFINITIONS

 

1. "Acquisition agreement" means

the acquisition agreement stated in the Schedule, including all its respective appendices, 

exhibits, annexes and other attachments.

2. "Actual knowledge" means

actual personal knowledge of a particular fact, matter, circumstance, event or condition, 

including any particular fact, matter, circumstance, event or condition disclosed, defined, 

referenced or referred to in the insurance application or in connection with this Policy.

Where any named insured or additional insured is a corporate entity, corporation, trust or 

partnership, “actual knowledge”, will refer to the actual personal knowledge of a particular 

fact, matter, circumstance, event or condition of the directors, partners or trustee of the 

relevant named insured or additional insured (as the case may be).

"Actual knowledge" does not include any constructive, implied or imputed knowledge.

3. "Additional insured" means

the entity or individual named as the additional insured in the Schedule.
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4. "Aggregate limit of liability" means

the maximum amount payable by us as stated in the Schedule, in respect of all claims under 

this Policy.

5. "Basket" means

the monetary threshold amount of loss and damages that must be incurred before the buyer 

is entitled to any indemnification under the terms of the acquisition agreement in respect of 

the insured obligations.

6. "Breach" means

any breach of or inaccuracy in, or matter giving rise to a claim under, the insured obligations.

7. "Business days" means

any day other than a Saturday, Sunday or public holiday in the state of the address of the 

named insured as stated in the Schedule.

8. "Buyer" means

the buyer stated in the Schedule, including its assigns, and successors. 

9. "Buyer's claim" means

a demand or legal action brought against you by the buyer for money as a result of an actual 

or alleged breach.

10. "Claim" means

a. in respect of INSURING CLAUSE 1 (SECTION A only), a buyer's claim; and

b. in respect of INSURING CLAUSE 1 (SECTION B only), a tax indemnity claim.

11. "Claims managers" means

the claims managers stated in the Schedule.

12. "Completion" means

the completion of the transaction in accordance with the terms and conditions of the 

acquisition agreement.

13. "Computer systems" means

all electronic computers including operating systems, software, hardware, microcontrollers 

and all communication and open system networks and any data or websites wheresoever 

hosted, off-line media libraries and data back-ups and mobile devices including but not 

limited to smartphones, iPhones, tablets or personal digital assistants.

14. "Costs and expenses" means

reasonable and documented third party legal and professional expenses (including 

disbursements and applicable sales tax or other similar tax) reasonably incurred by you with 
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our prior written agreement (which will not be unreasonably withheld, conditioned or 

delayed) in the investigation, settlement, defense or appeal of any claim as a direct result of a 

breach.

15. "Cyber event" means

any actual or suspected unauthorised access to or electronic attack designed to damage, 

destroy, corrupt, overload, circumvent or otherwise impair the functionality of any computer 

systems, including denial of service attack, cyber terrorism, hacking attack, Trojan horse, 

phishing attack, man-in-the-middle attack, application-layer attack, compromised key attack, 

malware infection (including spyware or ransomware) or computer virus.

“Cyber event” does not mean technology error.

16. "Declarations letter" means

the letter which is specified as the declarations letter in the Schedule and which is signed and 

executed by the named insured and dated on or around the inception date.

17. "Deductible" means

the amount stated as the deductible in the Schedule.

18. "Discoverable intellectual property" means

any:

a. patent, trade mark, copyright or mask work used by, licensed to, licensed by, or 

registered in the name of the target or its subsidiaries; or

b. pending application or registration of a. above;

which is:

a. the subject of or relates to any insured obligation or which will be conveyed, 

transferred, assigned or licensed as a result of the consummation of the transaction 

contemplated in the acquisition agreement; and

b. disclosed or referenced, as at the effective date, on the applicable registry of any 

patent, trade mark or copyright office.

19. "Effective date" means

the date upon which any of the insured obligations are given, or deemed to be given, by you 

to the buyer under the acquisition agreement.

20. "Enterprise value" means

the enterprise value stated in the Schedule.

21. "Escrow agreement" means

the agreement between:
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a. you;

b. the buyer; and

c. the entity responsible for managing and regulating in accordance with the 

agreement, the total amount deposited by you in an account held in the entity's name 

on your behalf, including all interest, dividends, income, capital gains or other amounts 

earned or derived from the total amount deposited.

22. "Excluded obligations" means

a. any representation, warranty or indemnity contained in the acquisition agreement 

that is stated as an excluded obligation in the Schedule;

b. any forward-looking obligation; or

c. any representation, warranty or indemnity implied (including under statute) in 

connection with the transaction(s) contemplated in the acquisition agreement or a 

representation, warranty or indemnity that is not explicitly contained in the acquisition 

agreement.

23. "Expiry date" means

the expiry date stated in the Schedule.

24. "Forward-looking obligation" means

any statement, representation, warranty, indemnity or guarantee relating to the:

a. future performance of the target; or

b. outcome of a future event, fact, matter or circumstance;

including any estimate, projection or earn-out relating to a. or b. above.

25. "Inception date" means

the inception date stated in the Schedule.

26. "Insurance application" means

the application form, including any supplemental materials supplied by you or your insurance 

broker in support of the application for insurance.

27. "Insured obligations" means

the representations and warranties contained in the acquisition agreement given as at the 

effective date that are stated as insured obligations in the Schedule.

"Insured obligations" does not include any excluded obligations or any forward-looking 

obligation.

28. "Loss" means

the actual damages you are legally or contractually obliged to pay arising from a claim.
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29. "Minimum allowable basket" means

an amount equal to 0.5% of the enterprise value.

30. "Named insured" means

the entity or individual named as the named insured in the Schedule.

31. "Period of the policy" means

the period between the inception date and the expiry date.

32. "Pollutants" means

any solid, liquid, gaseous, radiological or thermal irritant, toxic or hazardous substance, or 

contaminant including, but not limited to smoke, vapour, soot, fumes, acids, alkalis, chemicals 

and waste materials, including recycled, reconditioned or reclaimed materials.

33. "Premium" means

the amount stated as the premium in the Schedule.

34. "Public authority" means

a formally established public or private organisation with the sole or principal objective of 

delivering a government or quasi-government service.

35. "Searchable public registry" means

a repository of records and other information held by a public authority and searchable by the 

public, for a fee or otherwise, pertaining to any jurisdiction that you and the target are 

resident, incorporated, sell or buy products or provide services.

36. "Target" means

the business, entity or assets stated as the target in the Schedule, including any entity that is 

controlled by the target and which will be transferred as a result of the transaction 

contemplated in the acquisition agreement.

37. "Tax indemnity" means

the indemnity contained in the acquisition agreement relating to tax that is stated as the tax 

indemnity in the Schedule, other than any excluded obligations

38. "Tax indemnity claim" means

any claim or matter giving rise to a claim under the tax indemnity.

39. "Technology error" means

any:
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a. unintentional human error in entering, processing or amending electronic data within 

any computer systems or in the upgrading, maintenance or configuration of any 

computer systems; or

b. application bug, internal network failure, external network failure or hardware failure 

directly impacting any computer systems which renders them incapable of 

supporting their normal business function;

that does not arise directly or indirectly out of any cyber event.

40. "We/our/us" means

the underwriters stated in the Schedule.

41. "You/your" means

the named insured and any additional insured.

 

EXCLUSIONS

 

We will not make any payment under this Policy:

1. Accounts receivable

for any amounts arising out of or resulting from the failure or inability to collect or recover any 

accounts receivable of the target.

2. Actual knowledge prior to the effective date

arising out of a particular fact, matter, circumstance, event or condition of which you had 

actual knowledge before the relevant effective date.

3. Adjustment provisions

for any amounts adjustable, claimable, claimed, payable or paid in connection with any 

purchase price adjustment provisions in the acquisition agreement.

Without limitation for the purposes of this Exclusion, a “purchase price adjustment” includes 

adjustments to the target's working capital, indebtedness, cash and cash equivalents and 

transaction expenses for the period up to completion.

4. Asbestos, PCBs and PFAS

arising directly or indirectly out of any form of asbestos, polychlorinated biphenyls (PCBs) or 

perfluoroalkyl and polyfluoroalkyl substances (PFAS) by whatever chemical name designated, 

including materials or products containing these substances, or any actual or alleged 

existence of or exposure to these substances.
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5. Assignment of liabilities

arising directly or indirectly out of any failure to settle all amounts outstanding or to assign 

any liabilities of the target prior to completion in accordance with the acquisition agreement.

6. Buyer's defense costs

for any costs or expenses incurred by a third party in connection with a claim unless such 

costs or expenses constitute part of a settlement, as agreed by us, or order of a court of 

competent jurisdiction.

7. Condition of assets

arising directly or indirectly out of any amount attributable to wear and tear of assets, 

property, plant or equipment.

8. COVID-Support

arising directly or indirectly out of the target's compliance with the laws, rules and regulations 

relating to any loan, grant, funds or financial support advanced, paid or rendered under, in 

connection with or underwritten by a local or state government of Australia, or the 

Commonwealth of Australia.

9. Disclosures under the acquisition agreement

for any:

a. breach; or

b. fact, matter or circumstance which results in a breach;

that has been disclosed under the acquisition agreement.

10. Discoverable intellectual property

for any breach to the extent such breach would be reasonably apparent on the face of any 

search results in connection with discoverable intellectual property immediately prior to the 

effective date.

11. Dishonest acts

arising directly or indirectly out of any of the following as determined by final adjudication, 

arbitral tribunal, or written admission:

a. any dishonest or fraudulent act or omission committed by you;

b. any act committed by you which employs any device, scheme or artifice to defraud; or

c. any statement made by you which you had actual knowledge was untrue.

12. Double recovery

for any loss where such loss has already been paid under this Policy.
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13. Environmental remediation

arising directly or indirectly out of any obligation, request, demand, order or statutory or 

regulatory requirement that the target test for, monitor, clean up, remove, contain, treat, 

neutralise, protect against or in any other way respond to the actual, alleged or threatened 

presence of pollutants.

14. Known and disclosed matters

arising directly or indirectly out of:

a. particular fact, matter, circumstance, event or condition of which you had actual 

knowledge before the effective date;

b. a disclosure made under the acquisition agreement; or

c. any disclosure in a searchable public registry on or before the effective date, regardless 

of whether you had actual knowledge of the disclosure or whether you or any third 

party searched any searchable public registry.

15. Non-monetary relief

for injunctive, equitable or other non-monetary relief.

16. Other insurance

for which you, the target or the buyer are entitled to indemnification under any other 

insurance except for:

a. any additional sum which is payable over and above the other insurance where that 

insurance has been declared to us in the insurance application; or

b. any contribution that we are obliged to make by law and that contribution will be in 

proportion to the indemnity available under the other insurance policies.

17. Prior and pending litigation

arising directly or indirectly out of:

a. any litigation, investigation or other proceeding that commenced or is pending on or 

before the inception date; or

b. the same, or substantially the same fact, circumstance, situation, event, transaction or 

any other matter which is the subject of or alleged in the litigation, investigation or 

other proceeding in a. above.

18. Proportionate liability

arising directly or indirectly out of any loss which would not have arisen but for the target 

contracting out of or disapplying:

a. the Civil Liability Act 2002 (NSW);

b. the Civil Liability Act 2002 (WA); or

c. the Civil Liability Act 2002 (Tas);
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or any subsequent amendments to these Acts.

19. Specific indemnities

for any breach which was disclosed:

a. under the acquisition agreement; or

b. in connection with the transactions contemplated in, and the diligence undertaken 

prior to, the consummation of the acquisition agreement;

and which was specifically indemnified under the acquisition agreement.

20. Superannuation

arising directly or indirectly out of any:

a. non-compliance with laws and regulations;

b. liability, fine, interest or penalty;

relating to any pension, defined benefit scheme, superannuation scheme, superannuation 

guarantee or similar scheme for the purpose of providing benefits on retirement or death.

21. Tax relief, tax credit, tax assets or tax losses

arising directly or indirectly out of the non-availability of the target's tax relief, tax credits, tax 

assets or tax losses.

22. Uninsurable fines

for fines, penalties, civil or criminal sanctions, and for multiple, punitive or exemplary 

damages, unless insurable by law.

 

CONDITIONS

 

1. What you must do in the event of a claim

If you become aware of any claim, you must:

a. notify the claims managers as soon as is reasonably practicable and follow their 

directions. This notification must be made no later than the end of any applicable 

extended reporting period;

b. not admit liability for or settle or make or promise any payment or incur any costs and 

expenses without our prior written agreement (which will not be unreasonably 

withheld);

c. provide us with all material information relating to the claim and your good faith 

estimate of the actual or expected loss, and continue to provide us with this 

information until the claim is settled. You must also permit us to attend any meetings 
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between you and the buyer or, at our request, provide us with a copy of the subject 

matter of any meeting between you and the buyer that we do not attend;

d. permit us to review and take copies of your records relating to the claim and 

correspond with your representatives; and

e. provide us with any other information or assistance that we may reasonably request 

relating to the claim.

If due to an emergency, our written consent cannot reasonably be obtained prior to costs and 

expenses being incurred with respect to any claim under this Policy, we will give retrospective 

approval for those costs and expenses incurred up to an amount equal to 50% of the 

deductible, which will be part of and not in addition to the aggregate limit of liability.

2. Acquisition agreement

The acquisition agreement may not be amended without our prior written agreement (which 

will not be unreasonably withheld, delayed or conditioned).

3. Agreement to pay claims (duty to defend)

We have the right and duty to take control of and conduct in your name the investigation, 

settlement, or defence of any claim. Except as provided for in CONDITION 4, we will not have 

any duty to pay costs and expenses of any part of a claim that is not covered by this Policy.

We will endeavour to settle any claim through negotiation, mediation, or some other form of 

alternative dispute resolution.

We will not settle any claim without your consent. If you refuse to consent to a settlement 

that we recommend and that the claimant will accept, you must then defend, investigate or 

settle the claim at your own expense. As a consequence of your refusal, our liability for any 

claim will not be more than the amount for which the claim could have been settled had you 

consented, plus any costs and expenses incurred prior to the date of your refusal.

4. Allocation

In the event a claim includes both allegations, persons or matters that are covered under this 

Policy and allegations, persons or matters that are not covered under this Policy, then you and 

we will determine and agree a fair and reasonable allocation of the amounts payable under 

the claim, including costs and expenses and any judgment or settlement amounts.

If you and we cannot agree a fair and reasonable allocation an independent expert will be 

appointed to determine the allocation. The cost of the independent expert will be paid for by 

us. The allocation determined by the independent expert will be based upon written 

submissions only and will be final and binding on all parties. The independent expert is to 

determine the fair and equitable allocation as an expert, not as an arbitrator. You and we will 

be entitled to make written submissions to the independent expert. The independent expert 

is to take account of the parties' submissions, but the independent expert is not to be fettered 
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by such submissions and is to determine the fair and equitable allocation in accordance with 

his or her own judgment and opinion.

5. Assignment

The assignment of this Policy will not be valid except with our prior written agreement (which 

will not be unreasonably withheld).

6. Cancellation

This Policy is non-cancellable other than in accordance with CONDITION 7.

7. Conditions precedent to our liability

The following are conditions precedent to our liability under this Policy:

a. completion having occurred;

b. our receipt of the declarations letter, signed and executed by you; and

c. payment of the premium within 30 business days of the inception date. Payment of 

the premium to your broker within 30 business days of the inception date will be 

deemed to be payment made to us.

If any of a. to c. above are not met we reserve the right to cancel and void this Policy with 

effect from the inception date.

8. Disclosure of the policy to a third party

You must not disclose this Policy (or any part thereof) or its existence to any third party 

without our prior written agreement, unless the disclosure is:

a. required by any legal or regulatory provision; or

b. to your professional advisers, the buyer or any relevant escrow agent, provided your 

professional advisers, the buyer or the escrow agent do not disclose the existence of 

this Policy to any third party without our prior written agreement, except as required 

by any legal or regulatory provision.

In the event you must disclose this Policy as a part of discovery relating to any litigation of a 

claim, you must notify us of the disclosure as soon as is reasonably practicable.

9. Escrow claims

In respect of that part of any loss resulting from a claim that is subject to the escrow 

agreement, it is a condition precedent to our liability under this Policy that you have available 

to you and maintain, the right to contest, dispute or challenge the claim.

10. Extended reporting period

An extended reporting period of 15 days following the expiry date will be automatically 

granted at no additional premium. This extended reporting period will cover, subject to all 
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other terms, conditions and exclusions of this Policy, any claim first made against you during 

the period of the policy and reported to us during this extended reporting period.

No claim will be accepted by us in this 15 day extended reporting period if you are entitled to 

indemnity under any other insurance, or would be entitled to indemnity under such 

insurance if its aggregate limit of liability was not exhausted.

11. Insurance application warranty

You agree that all statements made by you in the insurance application are your agreements 

and representations to us and the Policy is issued in reliance upon that information. The 

misrepresentation or non-disclosure of any matter by you or your agent will render this Policy 

null and void and relieve us from all liability under this Policy.

12. Maintenance of records

You must maintain all records relating to this Policy, the transaction and acquisition 

agreement until 90 business days following the settlement of all claims under this Policy or 

the resolution of all disputes.

13. Our rights of recovery 

If we make any payment under this Policy and you have any right of recovery against a third 

party in respect of this payment, then we will maintain this right of recovery. You will do 

whatever is reasonably necessary to secure this right and will not do anything after the event 

which gave rise to the claim to prejudice this right.

We will not exercise any rights of recovery against any employee of yours or the target, unless 

this is in respect of any fraudulent or dishonest acts or omissions as proven by final 

adjudication, arbitral tribunal or written admission by the employee.

Any recoveries will be applied as follows:

a. towards any recovery expenses incurred by us;

b. then to us up to the amount of our payment under this Policy, including costs and 

expenses;

c. then to you.

14. Payment of loss

We confirm that we will pay any and all amounts payable by us to you under this Policy to 

such account as notified to us by any named insured or additional insured from time to time 

and you irrevocably agree and confirm that payment of such amounts due under this Policy 

to such account will constitute full discharge of our obligations solely in respect of and 

relating to such payment made by us to you.
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15. Sanctions suspension

It is a condition under this Policy that the provision of cover, the payment of any claim and the 

provision of any benefit will be suspended, to the extent that the provision of the cover, 

payment of the claim or provision of the benefit would expose us to any sanction, prohibition 

or restriction under the United Nations resolutions or the trade or economic sanctions, laws or 

regulations of Australia, Canada, the European Union, United Kingdom or United States of 

America. The suspension will continue until such time we would no longer be exposed to the 

sanction, prohibition or restriction.

16. Your duty of disclosure

You have a duty of disclosure under the Insurance Contracts Act 1984 (Cth). This means that 

before you enter into a contract of insurance with us, you have a duty to disclose to us every 

matter you know, or could reasonably be expected to know, that may affect our decision to 

insure you and on what terms.

You have this duty until we agree to insure you and before you renew, extend, vary or 

reinstate an insurance contract.

You do not need to tell us anything that reduces the risk we insure you for, is common 

knowledge, we know or should know as an insurer or we waive your duty to tell us about.

If you do not tell us anything you are required to, we may cancel your Policy by giving you 30 

days written notice or reduce the amount payable by us of any claim you make under the 

Policy, or both. If your non-disclosure is fraudulent, we may refuse to pay any claim and treat 

the Policy as if it had not existed.

17. Choice of law and jurisdiction

This Policy will be interpreted under, governed by and construed in all respects in accordance 

with the laws of the Commonwealth of Australia and subject to the exclusive jurisdiction of 

the courts of the Commonwealth of Australia.




